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(i) Either the veteran would be eligi-
ble for basic educational assistance 
under that chapter only if he or she 
was discharged from the Selected Re-
serve for a service-connected dis-
ability, or for a medical condition 
which preexisted the veteran’s having 
become a member of the Selected Re-
serve and which VA finds is not service 
connected, or 

(ii) The veteran is entitled to basic 
educational assistance and would be 
entitled to receive it at the rates stat-
ed in § 21.7136(a) or § 21.7137(a) of this 
chapter only if he or she was dis-
charged from the Selected Reserve for 
a service-connected disability or for a 
medical condition which preexisted the 
veteran’s having become a member of 
the Selected Reserve and which VA 
finds is not service connected. 

(3) A determination is required as to 
whether a reservist has been unable to 
pursue a program of education due to a 
disability which has been incurred in 
or aggravated by service in the Se-
lected Reserve when— 

(i) The reservist is otherwise entitled 
to educational assistance under 10 
U.S.C. chapter 1606, and 

(ii) He or she applies for an extension 
of his or her eligibility period. 

(4) The determinations required by 
paragraphs (c)(1) through (c)(3) of this 
section are subject to the presumptions 
of incurrence under § 3.304(b) and aggra-
vation under § 3.306 (a) and (c) of this 
part, based on service rendered after 
May 7, 1975. 

(Authority: 38 U.S.C. 3011(a)(1)(A)(ii), 
3012(b)(1), 3202(1)(A), 10 U.S.C. 16133(b)) 

[38 FR 871, Jan. 5, 1973, as amended at 42 FR 
22869, May 5, 1977; 50 FR 53315, Dec. 31, 1985; 
51 FR 1510, Jan. 14, 1986; 55 FR 25974, June 26, 
1990; 61 FR 67950, Dec. 26, 1996] 

§ 3.316 Claims based on chronic effects 
of exposure to mustard gas and 
Lewisite. 

(a) Except as provided in paragraph 
(b) of this section, exposure to the 
specified vesicant agents during active 
military service under the cir-
cumstances described below together 
with the subsequent development of 
any of the indicated conditions is suffi-
cient to establish service connection 
for that condition: 

(1) Full-body exposure to nitrogen or 
sulfur mustard during active military 
service together with the subsequent 
development of chronic conjunctivitis, 
keratitis, corneal opacities, scar for-
mation, or the following cancers: Naso-
pharyngeal; laryngeal; lung (except 
mesothelioma); or squamous cell car-
cinoma of the skin. 

(2) Full-body exposure to nitrogen or 
sulfur mustard or Lewisite during ac-
tive military service together with the 
subsequent development of a chronic 
form of laryngitis, bronchitis, emphy-
sema, asthma or chronic obstructive 
pulmonary disease. 

(3) Full-body exposure to nitrogen 
mustard during active military service 
together with the subsequent develop-
ment of acute nonlymphocytic leu-
kemia. 

(b) Service connection will not be es-
tablished under this section if the 
claimed condition is due to the vet-
eran’s own willful misconduct (See 
§ 3.301(c)) or there is affirmative evi-
dence that establishes a nonservice-re-
lated supervening condition or event as 
the cause of the claimed condition (See 
§ 3.303). 

[59 FR 42499, Aug. 18, 1994] 

§ 3.317 Compensation for certain dis-
abilities due to undiagnosed ill-
nesses. 

(a)(1) Except as provided in para-
graph (c) of this section, VA will pay 
compensation in accordance with chap-
ter 11 of title 38, United States Code, to 
a Persian Gulf veteran who exhibits ob-
jective indications of a qualifying 
chronic disability, provided that such 
disability: 

(i) Became manifest either during ac-
tive military, naval, or air service in 
the Southwest Asia theater of oper-
ations during the Persian Gulf War, or 
to a degree of 10 percent or more not 
later than December 31, 2006; and 

(ii) By history, physical examination, 
and laboratory tests cannot be attrib-
uted to any known clinical diagnosis. 

(2)(i) For purposes of this section, a 
qualifying chronic disability means a 
chronic disability resulting from any of 
the following (or any combination of 
the following): 

(A) An undiagnosed illness; 
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(B) The following medically unex-
plained chronic multisymptom ill-
nesses that are defined by a cluster of 
signs or symptoms: 

(1) Chronic fatigue syndrome; 
(2) Fibromyalgia; 
(3) Irritable bowel syndrome; or 
(4) Any other illness that the Sec-

retary determines meets the criteria in 
paragraph (a)(2)(ii) of this section for a 
medically unexplained chronic multi-
symptom illness; or 

(C) Any diagnosed illness that the 
Secretary determines in regulations 
prescribed under 38 U.S.C. 1117(d) war-
rants a presumption of service-connec-
tion. 

(ii) For purposes of this section, the 
term medically unexplained chronic 
multisymptom illness means a diagnosed 
illness without conclusive 
pathophysiology or etiology, that is 
characterized by overlapping symp-
toms and signs and has features such as 
fatigue, pain, disability out of propor-
tion to physical findings, and incon-
sistent demonstration of laboratory ab-
normalities. Chronic multisymptom 
illnesses of partially understood eti-
ology and pathophysiology will not be 
considered medically unexplained. 

(3) For purposes of this section, ‘‘ob-
jective indications of chronic dis-
ability’’ include both ‘‘signs,’’ in the 
medical sense of objective evidence 
perceptible to an examining physician, 
and other, non-medical indicators that 
are capable of independent verification. 

(4) For purposes of this section, dis-
abilities that have existed for 6 months 
or more and disabilities that exhibit 
intermittent episodes of improvement 
and worsening over a 6-month period 
will be considered chronic. The 6- 
month period of chronicity will be 
measured from the earliest date on 
which the pertinent evidence estab-
lishes that the signs or symptoms of 
the disability first became manifest. 

(5) A chronic disability resulting 
from an undiagnosed illness referred to 
in this section shall be rated using 
evaluation criteria from part 4 of this 
chapter for a disease or injury in which 
the functions affected, anatomical lo-
calization, or symptomatology are 
similar. 

(6) A disability referred to in this sec-
tion shall be considered service con-

nected for purposes of all laws of the 
United States. 

(b) For the purposes of paragraph 
(a)(1) of this section, signs or symp-
toms which may be manifestations of 
undiagnosed illness or medically unex-
plained chronic multisymptom illness 
include, but are not limited to: 

(1) Fatigue 
(2) Signs or symptoms involving skin 
(3) Headache 
(4) Muscle pain 
(5) Joint pain 
(6) Neurologic signs or symptoms 
(7) Neuropsychological signs or symp-

toms 
(8) Signs or symptoms involving the 

respiratory system (upper or lower) 
(9) Sleep disturbances 
(10) Gastrointestinal signs or symp-

toms 
(11) Cardiovascular signs or symp-

toms 
(12) Abnormal weight loss 
(13) Menstrual disorders. 
(c) Compensation shall not be paid 

under this section: 
(1) If there is affirmative evidence 

that an undiagnosed illness was not in-
curred during active military, naval, or 
air service in the Southwest Asia the-
ater of operations during the Persian 
Gulf War; or 

(2) If there is affirmative evidence 
that an undiagnosed illness was caused 
by a supervening condition or event 
that occurred between the veteran’s 
most recent departure from active duty 
in the Southwest Asia theater of oper-
ations during the Persian Gulf War and 
the onset of the illness; or 

(3) If there is affirmative evidence 
that the illness is the result of the vet-
eran’s own willful misconduct or the 
abuse of alcohol or drugs. 

(d) For purposes of this section: 
(1) The term Persian Gulf veteran 

means a veteran who served on active 
military, naval, or air service in the 
Southwest Asia theater of operations 
during the Persian Gulf War. 

(2) The Southwest Asia theater of op-
erations includes Iraq, Kuwait, Saudi 
Arabia, the neutral zone between Iraq 
and Saudi Arabia, Bahrain, Qatar, the 
United Arab Emirates, Oman, the Gulf 
of Aden, the Gulf of Oman, the Persian 
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1 39 FR 5315, Feb. 12, 1974. 

Gulf, the Arabian Sea, the Red Sea, 
and the airspace above these locations. 

(Authority: 38 U.S.C. 1117) 

[60 FR 6665, Feb. 3, 1995, as amended at 62 FR 
23139, Apr. 29, 1997; 66 FR 56615, Nov. 9, 2001; 
68 FR 34541, June 10, 2003] 

§§ 3.318–3.320 [Reserved] 

CROSS REFERENCES: 1 
Permanent and total disability ratings for 

pension purposes. See § 3.342. Special month-
ly dependency and indemnity compensation, 
death compensation and pension ratings. See 
§ 3.351. Determination of permanent need for 
regular aid and attendance and ‘‘perma-
nently bedridden.’’ See § 3.352. Conditions 
which determine permanent incapacity for 
self-support. See § 3.356. 

§ 3.321 General rating considerations. 
(a) Use of rating schedule. The 1945 

Schedule for Rating Disabilities will be 
used for evaluating the degree of dis-
abilities in claims for disability com-
pensation, disability and death pen-
sion, and in eligibility determinations. 
The provisions contained in the rating 
schedule will represent as far as can 
practicably be determined, the average 
impairment in earning capacity in civil 
occupations resulting from disability. 

(Authority: 38 U.S.C. 1155) 

(b) Exceptional cases—(1) Compensa-
tion. Ratings shall be based as far as 
practicable, upon the average impair-
ments of earning capacity with the ad-
ditional proviso that the Secretary 
shall from time to time readjust this 
schedule of ratings in accordance with 
experience. To accord justice, there-
fore, to the exceptional case where the 
schedular evaluations are found to be 
inadequate, the Under Secretary for 
Benefits or the Director, Compensation 
and Pension Service, upon field station 
submission, is authorized to approve on 
the basis of the criteria set forth in 
this paragraph an extra-schedular eval-
uation commensurate with the average 
earning capacity impairment due ex-
clusively to the service-connected dis-
ability or disabilities. The governing 
norm in these exceptional cases is: A 
finding that the case presents such an 
exceptional or unusual disability pic-
ture with such related factors as 

marked interference with employment 
or frequent periods of hospitalization 
as to render impractical the applica-
tion of the regular schedular standards. 

(2) Pension. Where the evidence of 
record establishes that an applicant for 
pension who is basically eligible fails 
to meet the disability requirements 
based on the percentage standards of 
the rating schedule but is found to be 
unemployable by reason of his or her 
disability(ies), age, occupational back-
ground and other related factors, the 
following are authorized to approve on 
an extra-schedular basis a permanent 
and total disability rating for pension 
purposes: the Veterans Service Center 
Manager; or where regular schedular 
standards are met as of the date of the 
rating decision, the rating board. 

(3) Effective dates. The effective date 
of these extra-schedular evaluations 
granting or increasing benefits will be 
in accordance with § 3.400(b)(1) and (2) 
as to original and reopened claims and 
in accordance with § 3.400(o) in claims 
for increased benefits. 

(c) Advisory opinion. Cases in which 
application of the schedule is not un-
derstood or the propriety of an extra- 
schedular rating is questionable may 
be submitted to Central Office for advi-
sory opinion. 

CROSS REFERENCES: Effective dates; dis-
ability benefits. See § 3.400(b). Effective 
dates; increases. See § 3.400(o). 

[26 FR 1583, Feb. 24, 1961, as amended at 29 
FR 1463, Jan. 29, 1964; 37 FR 10442, May 23, 
1972; 39 FR 5315, Feb. 12, 1974; 39 FR 32988, 
Sept. 13, 1974; 40 FR 57459, Dec. 10, 1975; 61 FR 
20727, May 8, 1996] 

§ 3.322 Rating of disabilities aggra-
vated by service. 

(a) Aggravation of preservice disability. 
In cases involving aggravation by ac-
tive service, the rating will reflect only 
the degree of disability over and above 
the degree of disability existing at the 
time of entrance into active service, 
whether the particular condition was 
noted at the time of entrance into ac-
tive service, or whether it is deter-
mined upon the evidence of record to 
have existed at that time. It is nec-
essary to deduct from the present eval-
uation the degree, if ascertainable, of 
the disability existing at the time of 
entrance into active service, in terms 
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